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中文摘要
    我国《劳动合同法》确立了以无固定期限劳动合同为主导的劳动合同期限立法模式。但现行无固定期限劳动合同的规定脱离实际，且企业规避情况严重，其实施效果并不理想，反而加剧了劳动合同短期化的现象。立足于劳动用工机制对立法被架空的现象进行分析，有助于我们厘清劳资关系，有针对性地完善现行立法。总的来说，导致立法被架空的原因有：立法机关对劳动力市场供求情况认识不足，现今大规模推广无固定期限劳动合同并不现实；立法者将劳动者作为单一抽象的概念对待，忽略了不同阶层的劳动者受多重因素影响而视职业稳定为所有劳动者的共同追求；现行关于解除无固定期限劳动合同的规定过严，损害了企业的用人自主权，违背劳动用工机制。因此，我国应遵从市场规律运行的劳动用工机制对立法进行完善，对固定期限劳动合同和无固定期限劳动合同进行双向改革，即限制固定期限劳动合同的适用，同时放宽解除无固定期限劳动合同的条件，以期无固定期限劳动合同得以普及。
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Abstract

Our Labor Contract Law established a legislative model of the labor contract term with non-fixed term labor contract dominant. But the current provisions of non-fixed term labor contract divorce from reality and the dodge phenomenon of enterprises is serious, so that the implementation result is not ideal. On the contrary, it exacerbates the phenomenon of short-term labor contract. 

Analyzing the phenomenon that legislation is being built on stilts based on labor mechanism, it is helpful to clarify the labor relations and improve the existing legislation accordingly. In summary, the factors leading to suspensed legislation are as following: The legislature’s understanding of labor supply and demand is insufficient and it is impractical to extensively promote the non-fixed term labor contract at present. The legislators treat laborer as a single abstract concept, ignore that different layers of laborers are influenced by multiple factors but view stable job as common pursuit of all laborers. 
Therefore, we should improve the legislation complying with labor mechanism operating under the market discipline. Namely, carry out two-way reform on fixed term labor contract and non-fixed term labor contract and impose restrictions on applicability of fixed term labor contract basing on the theory of labor stratification. At the meantime, relax restrictions on dissolving non-fixed term labor contract in order to popularize the non-fixed term labor contract.
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